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Income/Franchise:
California: Combined Group’s Activities Related to Deductible Income Deemed
Includible in Apportionment Factor

Case No. 19034447, 2023 — OTA — 42P, Cal. Office of Tax App. (3/17/23), petition for rehearing denied June 26,
2023. In a pending precedential opinion, the California Office of Tax Appeals (OTA) had concluded that for the
taxable years at issue (2008 through 2011), the taxpayer properly included in its combined reporting group’s
apportionment percentage its property, payroll, and sales attributable to income deducted under California
Revenue and Taxation Code (CRTC) section 24404. In doing so, the OTA disagreed with the California Franchise
Tax Board’s (FTB) longstanding position under FTB Legal Ruling 2006-01 that factors related to deducted
income are not includible in the apportionment percentage. Most recently, the OTA issued an opinion denying
the FTB’s underlying petition for rehearing; the FTB had contended, among others, that the apportionment
formula only reflects activities giving rise to positive business income and therefore activities that result in
income that is exempted, excluded, deducted, or not recognized are not included in the apportionment
formula, such as those related to income deducted under CRTC section 24404.

URL: https://ota.ca.gov/wp-content/uploads/sites/54/2023/08/19034447-Southern-Minnnesota-Beet-Sugar-Opinion-
031723wm-2.pdf

URL: https://ota.ca.gov/wp-content/uploads/sites/54/2023/08/19034447-Southern-Minnesota-Beet-Sugar-PFR-Opinion-
062623wm.pdf

See recently issued Multistate Tax Alert for more details on this ruling, including some related taxpayer
considerations, and please contact us with any questions.

URL: https://www?2.deloitte.com/content/dam/Deloitte/us/Documents/Tax/us-tax-multistate-tax-alert-californi-ota-
activities-related-to-deductible-income-permitted-in-apportionment-factor.pdf
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making any decision or taking any action that may affect your finances or your business, you should consult
a qualified professional adviser.
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completeness of the information in this communication, and none of DTTL, its member firms, related
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directly or indirectly in connection with any person relying on this communication. DTTL and each of its
member firms, and their related entities, are legally separate and independent entities.

About Deloitte

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited (“DTTL”), its global network of
member firms, and their related entities (collectively, the “Deloitte organization”). DTTL (also referred to as
“Deloitte Global”) and each of its member firms and related entities are legally separate and independent
entities, which cannot obligate or bind each other in respect of third parties. DTTL and each DTTL member
firm and related entity is liable only for its own acts and omissions, and not those of each other. DTTL does
not provide services to clients. Please see www.deloitte.com/about to learn more.

Deloitte provides industry-leading audit and assurance, tax and legal, consulting, financial advisory, and risk
advisory services to nearly 90% of the Fortune Global 500® and thousands of private companies. Our
professionals deliver measurable and lasting results that help reinforce public trust in capital markets,
enable clients to transform and thrive, and lead the way toward a stronger economy, a more equitable
society and a sustainable world. Building on its 175-plus year history, Deloitte spans more than 150
countries and territories. Learn how Deloitte’s approximately 415,000 people worldwide make an impact
that matters at www.deloitte.com.

State Tax Matters Page 2 of 2 Copyright © 2023 Deloitte Development LLC
August 11, 2023 All rights reserved.



