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Sales/Use/Indirect:
Massachusetts Appellate Court Invalidates Directive on Taxation of Cell Phones
in Bundled Transactions

Case No. 21-P-805, Mass. App. Ct. (6/22/22). In a consumer class action lawsuit involving the Massachusetts
sales tax that is collected in a transaction where the consumer purchases a discounted cell phone bundled with
the consumer’s agreement to use a carrier’s wireless services for a period into the future, the Massachusetts
Appeals Court held that a 2011 Massachusetts Department of Revenue (Department) directive (i.e., Directive
11-2) that assessed sales tax on such purchased cell phones based upon the higher of the phone’s wholesale
cost to the carrier or the cash price the consumer actually pays is contrary to the statutory definition of the
price that is subject to sales tax under G. L. c. 64H, § 1 — thus agreeing with the plaintiffs that the directive
causes consumers in such bundled transactions to pay a tax on more than the price they paid for the cell
phone and the services. While the Department had conceded that a tax is assessed on more than the
consumer pays in money under Directive 11-2, it claimed that it was justified under the theory that the cell
phone and services contract have a taxable value apart from the money the consumer actually pays. Rejecting
the Department’s argument, the Court concluded that the tax must be on the total price that the consumer
pays. Concurring and dissenting opinions follow. Please contact us with any questions.

URL: https://www.mass.gov/files/documents/2023/06/22/f21P0805.pdf
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This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited
(“DTTL"), its global network of member firms or their related entities (collectively, the “Deloitte
organization”) is, by means of this communication, rendering professional advice or services. Before
making any decision or taking any action that may affect your finances or your business, you should consult
a qualified professional adviser.

No representations, warranties or undertakings (express or implied) are given as to the accuracy or
completeness of the information in this communication, and none of DTTL, its member firms, related
entities, employees or agents shall be liable or responsible for any loss or damage whatsoever arising
directly or indirectly in connection with any person relying on this communication. DTTL and each of its
member firms, and their related entities, are legally separate and independent entities.
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