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Sales/Use/Indirect:
New York Tax Appeals Tribunal Says Some Taxable Information Services Fall
Under Statutory Exclusion

Decision DTA Nos. No. 828619, N.Y. Tax App. Trib. (1/20/22). The New York Tax Appeals Tribunal (Tribunal)
partially modified an administrative law judge (ALJ) ruling and held that while some of a taxpayer’s services,
including measuring “advertising effectiveness” and disseminating related improvement recommendations,
was providing taxable information services that could be substantially incorporated into reports furnished to
others, certain other services may in fact be excluded from taxation as personal or individual in nature. The
Tribunal held that “the possibility that information could be furnished to third parties in the future if the
service provider develops a means to do so does not disqualify an information service” from the applicable
statutory exclusion “substantially incorporated” provisions. In previously deeming all the information services
at issue taxable, the ALJ had considered whether the furnished information i) was personal or individual in
nature and ii) is not or may not be substantially incorporated in reports furnished to others. The ALJ had
determined that while the information furnished by the service provider to its clients was personal and
individual and not publicly available, all such information potentially could be substantially incorporated in
reports furnished to others and thus deemed them all taxable. Partially modifying the ALJ’s conclusion, the
Tribunal held that the ALJ was incorrect in concluding that just because the service provider had the right to
use underlying data it collects in the performance of its services, the resulting information may be substantially
incorporated into reports furnished to others within the meaning of New York Tax Law § 1105 (c) (1) and thus
taxable. Please contact us with any questions.

URL: https://www.dta.ny.gov/pdf/decisions/828619.dec.pdf
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This document contains general information only and Deloitte is not, by means of this
document, rendering accounting, business, financial, investment, legal, tax, or other
professional advice or services. This document is not a substitute for such professional
advice or services, nor should it be used as a basis for any decision or action that may
affect your business. Before making any decision or taking any action that may affect
your business, you should consult a qualified professional advisor. Deloitte shall not be
responsible for any loss sustained by any person who relies on this document.
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